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an inspector as meeting the require-
ments of such quality or grade classi-
fication as may be approved by the 
Secretary. 
The inspection marks approved for use 
shall be similar in form and design to 
the examples in Figures 6, 7, and 8 of 
this section. 

Statement enclosed within a circle.  

FIGURE 6 

Statement without the use of the 
circle.  

FIGURE 7 

Statement without the use of the 
circle.  

FIGURE 8 
(c) Combined grade and inspection 

marks: The grade marks set forth in 
paragraph (a) of this section, and the 

inspection marks, Figures 7 and 8, set 
forth in paragraph (b) of this section, 
may be combined into a consolidated 
grade and inspection mark for use on 
processed products that have been 
packed under inspection as provided in 
this part. 

(d) Products not eligible for approved 
identification: Processed products which 
have not been packed under inspection 
as provided in this part shall not be 
identified by approved grade or inspec-
tion marks, but such products may be 
inspected on a lot inspection basis as 
provided in this part and identified by 
an authorized representative of the De-
partment by stamping the shipping 
cases and inspection certificate(s) cov-
ering such lot(s) as appropriate, with 
marks similar in form and design to 
the examples in Figures 9 and 10 of this 
section. 

FIGURE 9 
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FIGURE 10 
(e) Removal of labels bearing inspection 

marks: At the time a lot of fishery 
products is found to be mislabeled and 
the labels on the packages are not re-
moved within ten (10) consecutive cal-
endar days, the following procedure 
shall be applicable: 

(1) The processor, under the super-
vision of the inspector, shall clearly 
and conspicuously mark all master 
cases in the lot by means of a ‘‘rejected 
by USDC Inspector’’ stamp provided by 
the Department. 

(2) The processor shall be held ac-
countable to the Department for all 
mislabeled products until the products 
are properly labeled. 

(3) Clearance for the release of the re-
labeled products shall be obtained by 
the processor from the inspector. 

(f) Users of inspection services having 
an inventory of labels which bear offi-
cial approved identification marks 
stating ‘‘U.S. Department of the Inte-
rior’’ or otherwise referencing the Inte-
rior Department, will be permitted to 
use such marks until December 31, 1971, 
except that upon written request the 
Director, National Marine Fisheries 
Service, may extend such period for the 
use of specific labels. 

[36 FR 4609, Mar. 10, 1971] 

§ 260.88 Political activity. 
All inspectors and licensed samplers 

are forbidden, during the period of 
their respective appointments or li-

censes, to take an active part in polit-
ical management or in political cam-
paigns. Political activities in city, 
county, State, or national elections, 
whether primary or regular, or in be-
half of any party or candidate, or any 
measure to be voted upon, are prohib-
ited. This applies to all appointees or 
licensees, including, but not limited to, 
temporary and cooperative employees 
and employees on leave of absence with 
or without pay. Willful violation of 
this section will constitute grounds for 
dismissal in the case of appointees and 
revocation of licenses in the case of li-
censees. 

§ 260.90 Compliance with other laws. 
None of the requirements in the regu-

lations in this part shall excuse failure 
to comply with any Federal, State, 
county, or municipal laws applicable to 
the operation of food processing estab-
lishments and to processed food prod-
ucts. 

§ 260.91 Identification. 
Each inspector and licensed sampler 

shall have in his possession at all times 
and present upon request, while on 
duty, the means of identification fur-
nished by the Department to such per-
son. 

§ 260.93 Debarment and suspension. 
(a) Debarment. Any person may be 

debarred from using or benefiting from 
the inspection service provided under 
the regulations of this subchapter or 
under the terms of any inspection con-
tract, and such debarment may apply 
to one or more plants under his con-
trol, if such person engages in one or 
more of the following acts or activi-
ties: 

(1) Misrepresenting, misstating, or 
withholding any material or relevant 
facts or information in conjunction 
with any application or request for an 
inspection contract, inspection service, 
inspection appeal, lot inspection, or 
other service provided for under the 
regulations of this subchapter. 

(2) Using on a processed product any 
label which displays any official identi-
fication, official device, or official 
mark, when the label is not currently 
approved for use by the Director or his 
delegate. 

VerDate Aug<31>2005 13:39 Nov 09, 2007 Jkt 211224 PO 00000 Frm 00684 Fmt 8010 Sfmt 8010 Y:\SGML\211224.XXX 211224 E
C

01
JY

91
.0

70

eb
en

th
al

l o
n 

P
R

O
D

P
C

61
 w

ith
 C

F
R



675 

National Marine Fisheries Service/NOAA, Commerce § 260.93 

(3) Using on a processed product any 
label which displays the words ‘‘Packed 
Under Federal Inspection, U.S. Depart-
ment of Commerce’’, or which displays 
any official mark, official device, or of-
ficial identification, or which displays 
a facsimile of the foregoing, when such 
product has not been inspected under 
the regulations of this subchapter. 

(4) Making any statement or ref-
erence to the U.S. Grade of any proc-
essed product or any inspection service 
provided under the regulations of this 
subchapter on the label or in the adver-
tising of any processed product, when 
such product has not been inspected 
under the regulations of this sub-
chapter. 

(5) Making, using, issuing or at-
tempting to issue or use in conjunction 
with the sale, shipment, transfer or ad-
vertisement of a processed product any 
certificate of loading, certificate of 
sampling, inspection certificate, offi-
cial device, official identification, offi-
cial mark, official document, or score 
sheet which has not been issued, ap-
proved, or authorized for use with such 
product by an inspector. 

(6) Using any of the terms ‘‘United 
States’’, ‘‘Officially graded’’, ‘‘Offi-
cially inspected’’, ‘‘Government in-
spected’’, ‘‘Federally inspected’’, ‘‘Of-
ficially sampled’’, or words of similar 
import or meanings, or using any offi-
cial device, official identification, or 
official mark on the label, on the ship-
ping container, or in the advertising of 
any processed product, when such prod-
uct has not been inspected under the 
regulations of this subchapter. 

(7) Using, attempting to use, altering 
or reproducing any certificate, certifi-
cate form, design, insignia, mark, 
shield, device, or figure which simu-
lates in whole or in part any official 
mark, official device, official identi-
fication, certificate of loading, certifi-
cate of sampling, inspection certificate 
or other official certificate issued pur-
suant to the regulations of this sub-
chapter. 

(8) Assaulting, harassing, interfering, 
obstructing or attempting to interfere 
or obstruct any inspector or sampler in 
the performance of his duties under the 
regulations of this subchapter. 

(9) Violating any one or more of the 
terms of any inspection contract or the 

provisions of the regulations of this 
subchapter. 

(10) Engaging in acts or activities 
which destroy or interfere with the 
purposes of the inspection program or 
which have the effect of undermining 
the integrity of the inspection pro-
gram. 

(b) Temporary suspension. (1) When-
ever the Director has reasonable cause 
to believe that any person has engaged 
in any act or activity described in 
paragraph (a) of this section, and in 
such act or activity, in the judgment of 
the Director, would cause serious and 
irreparable injury to the inspection 
program and services provided under 
the regulations of this subchapter, the 
Director may, without a hearing, tem-
porarily suspend, either before or after 
the institution of a debarment hearing, 
the inspection service provided under 
the regulations of this subchapter or 
under any inspection contract for one 
or more plants under the control of 
such person. Notice of suspension shall 
be served by registered or certified 
mail, return receipt requested, and the 
notice shall specifically state those 
acts or activities of such person which 
are the bases for the suspension. The 
suspension shall become effective five 
(5) days after receipt of the notice. 

(2) Once a person has received a no-
tice of a temporary suspension, a de-
barment hearing will be set for 30 days 
after the effective date of the suspen-
sion. Within 60 days after the comple-
tion of the debarment hearing, the 
Hearing Examiner shall determine, 
based upon evidence of record, whether 
the temporary suspension shall be con-
tinued or terminated. A temporary sus-
pension shall be terminated by the 
Hearing Examiner if he determines 
that the acts or activities, which were 
the bases for the suspension, did not 
occur or will not cause serious and ir-
reparable injury to the inspection pro-
gram and services provided under the 
regulations of this subchapter. This de-
termination of the Hearing Examiner 
on the continuation or termination of 
the temporary suspension shall be final 
and there shall be no appeal of this de-
termination. The initial decision by 
the Hearing Examiner on the debar-
ment shall be made in accordance with 
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paragraph (b)(1), Decisions, of this sec-
tion. 

(3) After a debarment hearing has 
been instituted against any person by a 
suspension, such suspension will re-
main in effect until a final decision is 
rendered on the debarment in accord-
ance with the regulations of this sec-
tion or the temporary suspension is 
terminated by the Hearing Examiner. 

(4) When a debarment hearing has 
been instituted against any person not 
under suspension, the Director may, in 
accordance with the regulations of this 
paragraph (b) temporarily suspend such 
person, and the suspension will remain 
in effect until a final decision on the 
debarment is rendered in accordance 
with the regulations of this section or 
the temporary suspension is termi-
nated by the Hearing Examiner. 

(c) Hearing Examiner. All hearing 
shall be held before a Hearing Exam-
iner appointed by the Secretary or the 
Director. 

(d) Hearing. If one or more of the acts 
or activities described in paragraph (a) 
of this section have occurred, the Di-
rector may institute a hearing to de-
termine the length of time during 
which the person shall be debarred and 
those plants to which the debarment 
shall apply. No person may be debarred 
unless there is a hearing, as prescribed 
in this section, and it has been deter-
mined by the Hearing Examiner, based 
on evidence of record, that the one or 
more of the activities described in 
paragraph (a) of this section have oc-
curred. Any debarment or suspension 
must be instituted within two (2) years 
of the time when such acts or activities 
described in paragraph (a) of this sec-
tion have occurred. 

(e) Notice of hearing. The Director 
shall notify such person of the debar-
ment hearing by registered or certified 
mail, return receipt requested. The no-
tice shall set forth the time and place 
of the hearing, the specific acts or ac-
tivities which are the basis for the de-
barment hearing, the time period of de-
barment being sought, and those plants 
to which the debarment shall apply. 
Except for the debarment hearing pro-
vided for in paragraph (b) of this sec-
tion the hearing will be set for a time 
not longer than 120 days after receipt 
of the notice of hearing. 

(f) Time and place of hearing. The 
hearing shall be held at a time and 
place fixed by the Director: Provided, 
however, The Hearing Examiner may, 
upon a proper showing of inconven-
ience, change the time and place of the 
hearing. Motions for change of time or 
place of the hearing must be mailed to 
or served upon the Hearing Examiner 
no later than 10 days before the hear-
ing. 

(g) Right to counsel. In all proceedings 
under this section, all persons and the 
Department of Commerce shall have 
the right to be represented by counsel, 
in accordance with the rules and regu-
lations set forth in title 43, Code of 
Federal Regulations, part 1. 

(h) Form, execution, and service of doc-
uments. (1) All papers to be filed under 
the regulations in this section shall be 
clear and legible; and shall be dated, 
signed in ink, contain the docket de-
scription and title of the proceeding, if 
any, and the address of the signatory. 
Five copies of all papers are required to 
be filed. Documents filed shall be exe-
cuted by: 

(i) The person or persons filing same, 
(ii) by an authorized officer thereof if 

it be a corporation or, 
(iii) by an attorney or other person 

having authority with respect thereto. 
(2) All documents, when filed, shall 

show that service has been made upon 
all parties to the proceeding. Such 
service shall be made by delivering one 
copy to each party in person or by 
mailing by first-class mail, properly 
addressed with postage prepaid. When a 
party has appeared by attorney or 
other representative, service on such 
attorney or other representative will 
be deemed service upon the party. The 
date of service of document shall be 
the day when the matter served is de-
posited in the U.S. mail, shown by the 
postmark thereon, or is delivered in 
person, as the case may be. 

(3) A person is deemed to have ap-
peared in a hearing by the filing with 
the Director a written notice of his ap-
pearance or his authority in writing to 
appear on behalf of one of the persons 
to the hearing. 

(4) The original of every document 
filed under this section and required to 
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be served upon all parties to a pro-
ceeding shall be accompanied by a cer-
tificate of service signed by the party 
making service, stating that such serv-
ice has been made upon each party to 
the proceeding. Certificates of service 
may be in substantially the following 
form: 

I hereby certify that I have this day served 
the foregoing document upon all parties of 
record in this proceeding by: (1) Mailing 
postage prepaid, (2) delivering in person, a 
copy to each party. 

Dated at llllllllll this lllll 

day of llllll, 19ll 

Signature llllllllllllllll 

(i) Procedures and evidence. (1) All 
parties to a hearing shall be entitled to 
introduce all relevant evidence on the 
issues as stated in the notice for hear-
ing or as determined by the Hearing 
Examiner at the outset of or during the 
hearing. 

(2) Technical rules of evidence shall 
not apply to hearings conducted pursu-
ant to this section, but rules or prin-
ciples designed to assure production of 
the most credible evidence available 
and to subject testimony to test by 
cross-examination shall be applied 
where reasonably necessary. 

(j) Duties of Hearing Examiner. The 
Hearing Examiner shall have the au-
thority and duty to: 

(1) Take or cause depositions to be 
taken. 

(2) Regulate the course of the hear-
ings. 

(3) Prescribe the order in which evi-
dence shall be presented. 

(4) Dispose of procedural requests or 
similar matters. 

(5) Hear and initially rule upon all 
motions and petitions before him. 

(6) Administer oaths and affirma-
tions. 

(7) Rule upon offers of proof and re-
ceive competent, relevant, material, 
reliable, and probative evidence. 

(8) Control the admission of irrele-
vant, immaterial, incompetent, unreli-
able, repetitious, or cumulative evi-
dence. 

(9) Hear oral arguments if the Hear-
ing Examiner determined such require-
ment is necessary. 

(10) Fix the time for filing briefs, mo-
tions, and other documents to be filed 
in connection with hearings. 

(11) Issue the initial decision and dis-
pose of any other pertinent matters 
that normally and properly arise in the 
course of proceedings. 

(12) Do all other things necessary for 
an orderly and impartial hearing. 

(k) The record. (1) The Director will 
designate an official reporter for all 
hearings. The official transcript of tes-
timony taken, together with any ex-
hibits and briefs filed therewith, shall 
be filed with the Director. Transcripts 
of testimony will be available in any 
proceeding under the regulations of 
this section, at rates fixed by the con-
tract between the United States of 
America and the reporter. If the re-
porter is an employee of the Depart-
ment of Commerce, the rate will be 
fixed by the Director. 

(2) The transcript of testimony and 
exhibits, together with all briefs, pa-
pers, and all rulings by the Hearing Ex-
aminer shall constitute the record. The 
initial decision will be predicated on 
the same record, as will be final deci-
sion. 

(l) Decisions. (1) The Hearing Exam-
iner shall render the initial decision in 
all debarment proceedings before him. 
The same Hearing Examiner who pre-
sides at the hearing shall render the 
initial decision except when such Ex-
aminer becomes unavailable to the De-
partment of Commerce. In such case, 
another Hearing Examiner will be des-
ignated by the Secretary or Director to 
render the initial decision. Briefs, or 
other documents, to be submitted after 
the hearing must be received not later 
than twenty (20) days after the hearing, 
unless otherwise extended by the Hear-
ing Examiner upon motion by a party. 
The initial decision shall be made 
within sixty (60) days after the receipt 
of all briefs. If no appeals from the ini-
tial decision is served upon the Direc-
tor within ten (10) days of the date of 
the initial decision, it will become the 
final decision on the 20th day following 
the date of the initial decision. If an 
appeal is received, the appeal will be 
transmitted to the Secretary who will 
render the final decision after consid-
ering the record and the appeal. 

(2) All initial and final decisions 
shall include a statement of findings 
and conclusions, as well as the reasons 
or bases therefore, upon the material 
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1 Compliance with the above requirements 
does not excuse failure to comply with all 
applicable sanitary rules and regulations of 
city, county, State, Federal, or other agen-
cies having jursidiction over such establish-
ments and operations. 

issues presented. A copy of each deci-
sion shall be served on the parties to 
the proceeding, and furnished to inter-
ested persons upon request. 

(3) It shall be the duty of the Hearing 
Examiner, and the Secretary where 
there is an appeal, to determine wheth-
er the person has engaged in one or 
more of the acts or activities described 
in paragraph (a) of this section, and, if 
there is a finding that the person has 
engaged in such acts or activities, the 
length of time the person shall be 
debarred, and the plants to which the 
debarment shall apply. 

[31 FR 16052, Dec. 15, 1966, as amended at 36 
FR 18738, Sept. 21, 1971] 

REQUIREMENTS FOR PLANTS OPERATING 
UNDER CONTINUOUS INSPECTION ON A 
CONTRACT BASIS 1 

§ 260.96 Application for fishery prod-
ucts inspection service on a con-
tract basis at official establish-
ments. 

Any person desiring to process and 
pack products in an establishment 
under fishery products inspection serv-
ice on a contract basis, must receive 
approval of such buildings and facili-
ties as an official establishment prior 
to the inauguration of such service. An 
application for inspection service to be 
rendered in an establishment shall be 
approved according to the following 
procedure: 

(a) Initial survey: When application 
has been filed for inspection service as 
aforesaid, NMFS inspector(s) shall ex-
amine the buildings, premises, and fa-
cilities according to the requirements 
of the fishery products inspection serv-
ice and shall specify any additional fa-
cilities required for the service. 

(b) Final survey and establishment 
approval: Prior to the inauguration of 
the fishery products inspection service, 
a final survey of the buildings, prem-
ises, and facilities shall be made to 
verify that the buildings are con-
structed and facilities are in accord-

ance with the approved drawings and 
the regulations in this part. 

(c) Drawings and specifications of 
new construction or proposed alter-
ations of existing official establish-
ments shall be furnished to the Direc-
tor in advance of actual construction 
for prior approval with regard to com-
pliance with requirements for facili-
ties. 

[36 FR 21039, Nov. 3, 1971] 

§ 260.97 Conditions for providing fish-
ery products inspection service at 
official establishments. 

(a) The determination as to the in-
spection effort required to adequately 
provide inspection service at any estab-
lishment will be made by NMFS. The 
man-hours required may vary at dif-
ferent official establishments due to 
factors such as, but not limited to, size 
and complexity of operations, volume 
and variety of products produced, and 
adequacy of control systems and co-
operation. The inspection effort re-
quirement may be reevaluated when 
the contracting party or NMFS deems 
there is sufficient change in produc-
tion, equipment and change of quality 
control input to warrant reevaluation. 
Inspectors will not be available to per-
form any of employee or management 
duties, however, they will be available 
for consultation purposes. NMFS re-
serves the right to reassign inspectors 
as it deems necessary. 

(b) NMFS shall not be held respon-
sible: 

(1) For damages occurring through 
any act of commission or omission on 
the part of its inspectors when engaged 
in performing services; or 

(2) For production errors, such as 
processing temperatures, length of 
process, or misbranding of products; or 

(3) For failure to supply enough in-
spection effort during any period of 
service. 

(c) The contracting party will: 
(1) Use only wholesome raw material 

which has been handled or stored under 
sanitary conditions and is suitable for 
processings; maintain the official es-
tablishment(s), designated on the con-
tract in such sanitary condition and to 
employ such methods of handling raw 
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materials for processing as may be nec-
essary to conform to the sanitary re-
quirements precribed or approved by 
NMFS; 

(2) Adequately code each primary 
container and master case of products 
sold or otherwise distributed from a 
manufacturing, processing, packing, or 
repackaging activity to enable positive 
lot identification to facilitate, where 
necessary, the segregation of specific 
food lots that may have become con-
taminated or otherwise unfit for their 
intended use; 

(3) Not permit any labels on which 
reference is made to Federal inspec-
tion, to be used on any product which 
is not packed under fishery products 
inspection service nor permit any la-
bels on which reference is made to any 
U.S. Grade to be used on any product 
which has not been officially certified 
as meeting the requirements of such 
grade; nor supply labels bearing ref-
erence to Federal inspection to another 
establishment unless the products to 
which such labels are to be applied 
have been packed under Federal inspec-
tion at an official establishment; 

(4) Not affix any label on which ref-
erence is made to Federal inspection to 
any container of processed foods, pro-
duced in any designated official estab-
lishment, with respect to which the 
grade of such product is not certified 
because of adulteration due to the pres-
ence of contaminants in excess of lim-
its established in accordance with the 
regulations or guidelines issued pursu-
ant to the Food, Drug, and Cosmetic 
Act, as amended; 

(5) Not, with respect to any product 
for which U.S. Grade Standards are in 
effect, affix any label on which ref-
erence is made to Federal inspection to 
any container of processed food which 
is substandard: Provided, That such 
label may be affixed to any container 
of such substandard quality product if 
such label bears a statement to indi-
cate the substandard quality; 

(6) Not, with respect to any product 
for which U.S. Grade Standard are not 
in effect, affix any label on which ref-
erence is made to the Federal inspec-
tion to containers of processed foods, 
except with the approval of NMFS; 

(7) Furnish such reports of proc-
essing, packaging, grading, laboratory 

analyses, and output of products in-
spected, processed, and packaged at the 
designated official establish-ment(s) as 
may be requested by NMFS, subject to 
the approval of the Bureau of the Budg-
et in accordance with the Federal Re-
ports Act of 1942; 

(8) Make available for use by inspec-
tors, adequate office space in the des-
ignated official establishment(s) and 
furnish suitable desks, office equip-
ment, and files for the proper care and 
storage of inspection records; 

(9) Make laboratory facilities and 
necessary equipment available for the 
use of inspectors to inspect samples of 
processed foods and/or components 
thereof; 

(10) Furnish and provide laundry 
service, as required by NMFS, for 
coats, trousers, smocks, and towels 
used by inspectors during performance 
of duty in official establishment(s); 

(11) Furnish stenographic and clerical 
assistance as may be necessary in the 
typing of certificates and reports and 
the handling of official correspondence, 
as well as furnish the labor incident to 
the drawing and grading of samples and 
other work required to facilitate ade-
quate inspection procedures whenever 
necessary; 

(12) Submit to NMFS, three (3) copies 
of new product specifications in a man-
ner prescribed by NMFS, and three (3) 
end-product samples for evaluation 
and/or laboratory analysis on all prod-
ucts for approval, for which U.S. Grade 
Standards are not available, when in-
spection is to be applied to such prod-
ucts. If requested of NMFS, such new 
specifications and end-product samples 
shall be considered confidential; 

(13) Submit, as required by NMFS, 
for approval, proofs prior to printing 
and thereafter four (4) copies of any 
finished label which may or may not 
bear official identification marks, 
when such products are packed under 
Federal inspection on a contract basis; 

(14) Not make deceptive, fraudulent, 
or unauthorized use in advertising, or 
otherwise, of the fishery products in-
spection service, the inspection certifi-
cates or reports issued, or the con-
tainers on which official identification 
marks are embossed or otherwise iden-
tified, in connection with the sale of 
any processed products; 
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(15) Submit to NMFS, four (4) copies 
of each label which may or may not 
bear official identification marks, 
when such labels are to be withdrawn 
from inspection or when approved la-
bels are disapproved for further use 
under inspection; 

(16) Notify NMFS in advance of the 
proposed use of any labels which re-
quire obliteration of any official iden-
tification marks, and all reference to 
the inspection service on approved la-
bels which have been withdrawn or dis-
approved for use; 

(17) Accord representatives of NMFS 
at all reasonable times free and imme-
diate access to establishment(s) and of-
ficial establishment(s) under appli-
cant’s control for the purpose of check-
ing codes, coded products, coding de-
vices, coding procedures, official iden-
tification marks obliteration, and use 
of withdrawn or disapproved labels. 

(d) Termination of inspection serv-
ices: 

(1) The fishery products inspection 
service, including the issuance of in-
spection reports, shall be rendered 
from the date of the commencement 
specified in the contract and continue 
until suspended or terminated: 

(i) By mutual consent; 
(ii) by either party giving the other 

party sixty (60) days’ written notice 
specifying the date of suspension or 
termination; 

(iii) by one (1) day’s written notice by 
NMFS in the event the applicant fails 
to honor any invoice within ten (10) 
days after date of receipt of such in-
voice covering the full costs of the in-
spection service provided, or in the 
event the applicant fails to maintain 
its designated plants in a sanitary con-
dition or to use wholesome raw mate-
rials for processing as required by 
NMFS, or in the event the applicant 
fails to comply with any provisions of 
the regulations contained in this part; 

(iv) by automatic termination in case 
of bankruptcy, closing out of business, 
or change in controlling ownership. 

(2) In case the contracting party 
wishes to terminate the fishery prod-
ucts inspection service under the terms 
of paragraph (d)(1)(i) or (ii) of this sec-
tion, either the service must be contin-
ued until all unused containers, labels, 
and advertising material on hand or in 

possession of his supplier bearing offi-
cial identification marks, or reference 
to fishery products inspection service 
have been used, or said containers, la-
bels, and advertising material must be 
destroyed, or official identification 
marks, and all other reference to the 
fishery products inspection service on 
said containers, labels, advertising ma-
terial must be obliterated, or assurance 
satisfactory to NMFS must be fur-
nished that such containers, labels, and 
advertising material will not be used in 
violation of any of the provisions of the 
regulations in the part. 

(3) In case the fishery products in-
spection service is terminated for 
cause by NMFS under the terms of 
paragraph (d)(1)(iii) of this section, or 
in case of automatic termination under 
terms of paragraph (d)(1)(iv) of this 
section, the contracting party must de-
stroy all unused containers, labels, and 
advertising material on hand bearing 
official identification marks, or ref-
erence to fishery products inspection 
service, or must obliterate official 
identification marks, and all reference 
to the fishery products inspection serv-
ice on said containers, labels and ad-
vertising material. 
After termination of the fishery prod-
ucts inspection service, NMFS may, at 
such time or times as it may determine 
to be necessary, during regular busi-
ness hours, enter the establishment(s) 
or other facilities in order to ascertain 
that the containers, labels, and adver-
tising material have been altered or 
disposed of in the manner provided 
herein, to the satisfaction of NMFS. 

[36 FR 21039, Nov. 3, 1971] 

§ 260.98 Premises. 
The premises about an official estab-

lishment shall be free from conditions 
which may result in the contamination 
of food including, but not limited to, 
the following: 

(a) Strong offensive odors; 
(b) Improperly stored equipment, lit-

ter, waste, refuse, and uncut weeds or 
grass within the immediate vicinity of 
the buildings or structures that may 
constitute an attractant, breeding 
place, or harborage for rodents, insects, 
and other pests; 

(c) Excessively dusty roads, yards, or 
parking lots that may constitute a 
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source of contamination in areas where 
food is exposed; 

(d) Inadequately drained areas that 
may contribute contamination to food 
products through seepage or foot-borne 
filth and by providing a breeding place 
for insects or micro-organisms; 
If the grounds of an official establish-
ment are bordered by grounds not 
under the official establishment opera-
tor’s control of the kind described in 
paragraphs (b) through (d) of this sec-
tion, care must be exercised in the offi-
cial establishment by inspection, ex-
termination, or other means to effect 
exclusion of pests, dirt, and other filth 
that may be a source of food contami-
nation. 

[36 FR 21040, Nov. 3, 1971] 

§ 260.99 Buildings and structures. 
The buildings and structures shall be 

properly constructed and maintained 
in a sanitary condition, including, but 
not limited to the following require-
ments: 

(a) Lighting. There shall be sufficient 
light (1) consistent with the use to 
which the particular portion of the 
building is devoted, and (2) to provide 
for efficient cleaning. Belts and tables 
on which picking, sorting, or trimming 
operations are carried on shall be pro-
vided with sufficient nonglaring light 
to insure adequacy of the respective 
operation. Light bulbs, fixtures, sky-
lights, or other glass suspended over 
exposed food in any step of preparation 
shall be of the safety type or otherwise 
protected to prevent food contamina-
tion in case of breakage. 

(b) Ventilation. There shall be suffi-
cient ventilation in each room and 
compartment thereof to prevent exces-
sive condensation of moisture and to 
insure sanitary and suitable processing 
and operating conditions. If such ven-
tilation does not prevent excessive con-
densation, the Director may require 
that suitable facilities be provided to 
prevent the condensate from coming in 
contact with equipment used in proc-
essing operations and with any ingre-
dient used in the manufacture or pro-
duction of a processed product. 

(c) Drains and gutters. All drains and 
gutters shall be properly installed with 
approved traps and vents. The drainage 
and plumbing system must permit the 

quick runoff of all water from official 
establishment buildings, and surface 
water around buildings and on the 
premises; and all such water shall be 
disposed of in such a manner as to pre-
vent a nuisance or health hazard. 
Tanks or other equipment whose drains 
are connected to the waste system 
must have such screens and vacuum 
breaking devices affixed so as to pre-
vent the entrance of waste water, ma-
terial, and the entrance of vermin to 
the processing tanks or equipment. 

(d) Water supply. There shall be ample 
supply of both hot and cold water; and 
the water shall be of safe and sanitary 
quality with adequate facilities for its 
(1) distribution throughout buildings, 
and (2) protection against contamina-
tion and pollution. 
Sea water of safe suitable and sanitary 
quality may be used in the processing 
of various fishery products when ap-
proved by NMFS prior to use. 

(e) Construction. Roofs shall be weath-
ertight. The walls, ceilings, partitions, 
posts, doors, and other parts of all 
buildings and structures shall be of 
such materials, construction, and fin-
ish as to permit their efficient and 
thorough cleaning. The floors shall be 
constructed of tile, cement, or other 
equally impervious material, shall 
have good surface drainage, and shall 
be free from openings or rough surfaces 
which would interfere with maintain-
ing the floors in a clean condition. 

(f) Processing rooms. Each room and 
each compartment in which any proc-
essed products are handled, processed, 
or stored (1) shall be so designed and 
constructed as to insure processing and 
operating conditions of a clean and or-
derly character; (2) shall be free from 
objectional odors and vapors; and (3) 
shall be maintained in a clean and san-
itary condition. 

(g) Prevention of animals and insects in 
official establishment(s). Dogs, cats, 
birds, and other animals (including, 
but not being limited to rodents and 
insects) shall be excluded from the 
rooms from which processed products 
are being prepared, handled, or stored 
and from any rooms from which ingre-
dients (including, but not being limited 
to salt, sugar, spices, flour, batter, 
breading, and fishery products) are 
handled and stored. Screens, or other 
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devices, adequate to prevent the pas-
sage of insects shall, where practical, 
be provided for all outside doors and 
openings. The use of chemical com-
pounds such as cleaning agents, insec-
ticides, bactericides, or rodent poisons 
shall not be permitted except under 
such precautions and restrictions as 
will prevent any possibility of their 
contamination of the processed prod-
uct. The use of such compounds shall 
be limited to those circumstances and 
conditions as approved by NMFS. 

(h) Inspector’s office. Furnished suit-
able and adequate office space, includ-
ing, but not being limited to, light, 
heat, and janitor service shall be pro-
vided rent free in official establish-
ments for use for official purposes by 
the inspector and NMFS representa-
tives. The room or rooms designated 
for this purpose shall meet with the ap-
proval of NMFS and shall be conven-
iently located, properly ventilated, and 
provided with lockers or cabinets suit-
able for the protection and storage of 
inspection equipment and supplies and 
with facilities suitable for inspectors 
to change clothing. 

(i) Adequate parking space, conven-
iently located, for private or official 
vehicles used in connection with pro-
viding inspection services shall be pro-
vided. 

[36 FR 21040, Nov. 3, 1971] 

§ 260.100 Facilities. 
Each official establishment shall be 

equipped with adequate sanitary facili-
ties and accommodations, including, 
but not being limited to, the following: 

(a) Containers approved for use as 
containers for processed products shall 
not be used for any other purpose. 

(b) No product or material not in-
tended for human food or which creates 
an objectionable condition shall be 
processed, handled, or stored in any 
room, compartment, or place where 
any fishery product is manufactured, 
processed, handled, or stored. 

(c) Suitable facilities for cleaning 
and sanitizing equipment (e.g., brooms, 
brushes, mops, clean cloths, hose, noz-
zles, soaps, detergent, sprayers) shall 
be provided at convenient locations 
throughout the plant. 

[36 FR 21040, Nov. 3, 1971] 

§ 260.101 Lavatory accommodations. 

Modern lavatory accommodations, 
and properly located facilities for 
cleaning and sanitizing utensils and 
hands, shall be provided. 

(a) Adequate lavatory and toilet ac-
commodations, including, but not 
being limited to, running hot water 
(135 °F. or more) and cold water, soap, 
and single service towels, shall be pro-
vided. Such accommodations shall be 
in or near toilet and locker rooms and 
also at such other places as may be es-
sential to the cleanliness of all per-
sonnel handling products. 

(b) Sufficient containers with covers 
shall be provided for used towels and 
other wastes. 

(c) An adequate number of hand 
washing facilities serving areas where 
edible products are prepared shall be 
operated by other than hand-operated 
controls, or shall be of a continuous 
flow type which provides an adequate 
flow of water for washing hands. 

(d) Durable signs shall be posted con-
spicuously in each toilet room and 
locker room directing employees to 
wash hands before returning to work. 

(e) Toilet facilities shall be provided 
according to the following formula: 

Number of persons 
Toilet 

bowls re-
quired 

1 to 15, inclusive ................................................. 1 
16 to 35, inclusive ............................................... 2 
36 to 55, inclusive ............................................... 1 3 
56 to 80, inclusive ............................................... 1 4 
For each additional 30 persons in excess of 80 1 1 

1 Urinals may be substituted for toilet bowls but only to the 
extent of one-third of the total number of bowls required. 

All toilet equipment shall be kept op-
erative, in good repair, and in a sani-
tary condition. 

[36 FR 21041, Nov. 3, 1971] 

§ 260.102 Equipment. 

All equipment used for receiving, 
washing, segregating, picking, proc-
essing, packaging, or storing any proc-
essed products or any ingredients used 
in the manufacture or production 
thereof, shall be of such design, mate-
rial, and construction as will: 

(a) Enable the examination, segrega-
tion, preparation, packaging, and other 
processing operations applicable to 
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processed products, in an efficient, 
clean, and sanitary manner, and 

(b) Permit easy access to all parts to 
insure thorough cleaning and effective 
bactericidal treatment. Insofar as is 
practicable, all such equipment shall 
be made of smooth impermeable corro-
sion-resistant material that will not 
adversely affect the processed product 
by chemical action or physical contact. 
Such equipment shall be kept in good 
repair and sanitary condition. Such 
equipment shall be cleaned and sani-
tized at a frequency as is necessary or 
required in accordance with Good Man-
ufacturing Practice Regulations, 21 
CFR part 128. 

[36 FR 21041, Nov. 3, 1971] 

§ 260.103 Operations and operating 
procedures shall be in accordance 
with an effective sanitation pro-
gram. 

(a) All operators in the receiving 
transporting, holdings, segregating, 
preparing, processing, packaging, and 
storing of processed products and in-
gredients, used as aforesaid, shall be 
strictly in accord with clean and sani-
tary methods and shall be conducted as 
rapidly as possible and at temperatures 
that will inhibit and retard the growth 
of bacterial and other micro-organisms 
and prevent any deterioration or con-
tamination of such processed products 
or ingredients thereof. Mechanical ad-
justments or practices which may 
cause contamination of foods by oil, 
dust, paint, scale, fumes, grinding ma-
terials, decomposed food, filth, chemi-
cals, or other foreign materials shall 
not be conducted during any manufac-
turing or processing operation. 

(b) All processed products, raw mate-
rials, ingredients, and components 
thereof shall be subject to inspection 
during each manufacturing or proc-
essing operation. To assure a safe, 
wholesome finished product, changes in 
processing methods and procedures as 
may be required by the Director shall 
be effectuated as soon as practicable. 
All processed products which are not 
manufactured or prepared in accord-
ance with the requirements contained 
in § 260.96 to § 260.104 or are unwhole-
some or otherwise not fit for human 
food shall be removed and segregated 

prior to any further processing oper-
ation. 

(c) Official establishments operating 
under Federal inspection should have 
an effective quality control program as 
appropriate for the nature of the prod-
ucts and processing operations. 

(d) All ingredients used in the manu-
facture or processing of any processed 
product shall be wholesome and fit for 
human food. 

(e) The methods and procedures em-
ployed in the receiving, segregating, 
handling, transporting, and processing 
of ingredients in official estab 
lishment(s) shall be adequate to result 
in a satisfactory processed product. 
Such methods and procedures include, 
but are not limited to, the following re-
quirements: 

(1) Containers, utensils, pans, and 
buckets used for the storage or trans-
porting of partially processed food in-
gredients shall not be nested unless re-
washed and sanitized before each use; 

(2) Containers which are used for 
holding partially processed food ingre-
dients shall not be stacked in such 
manner as to permit contamination of 
the partially processed food ingredi-
ents; 

(3) Packages or containers for proc-
essed products shall be clean when 
being filled with such products; and all 
reasonable precautions shall be taken 
to avoid soiling or contaminating the 
surface of any package or container 
liner which is, or will be, in direct con-
tact with such products. 

(f) Retention tags: (1) Any equipment 
such as, but not limited to, conveyors, 
tillers, sorters, choppers, and con-
tainers which fail to meet appropriate 
and adequate sanitation requirements 
will be identified by the inspector in an 
appropriate and conspicuous manner 
with the word ‘‘RETAINED.’’ Fol-
lowing such identification, the equip-
ment shall not be used until the dis-
crepancy has been resolved, the equip-
ment reinspected and approved by the 
inspector and the ‘‘RETAINED’’ identi-
fication removed by the inspector. 

(2) Lot(s) of processed products that 
may be considered to be mislabeled 
and/or unwholesome by reason of con-
taminants or which may otherwise be 
in such condition as to require further 
evaluation or testing to determine that 
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the product properly labeled and/or 
wholesome will be identified by the in-
spector in an appropriate and con-
spicuous manner with the word ‘‘RE-
TAINED.’’ Such lot(s) of product shall 
be held for reinspection or testing. 
Final disposition of the lot(s) shall be 
determined by NMFS and the removal 
of the ‘‘RETAINED’’ identification 
shall be performed by the inspector. 

[36 FR 21041, Nov. 3, 1971] 

§ 260.104 Personnel. 
The establishment management shall 

be responsible for taking all pre-
cautions to assure the following: 

(a) Disease control. No person affected 
by disease in a communicable form, or 
while a carrier of such disease, or while 
affected with boils, sores, infected 
wounds, or other abnormal sources of 
microbiological contamination, shall 
work in a food plant in any capacity in 
which there is a reasonable possibility 
of food ingredients becoming contami-
nated by such person, or of disease 
being transmitted by such person to 
other individuals. 

(b) Cleanliness. All persons, while 
working in direct contact with food 
preparation, food ingredients, or sur-
faces coming into contact therewith 
shall: 

(1) Wear clean outer garments, main-
tain a high degree of personal cleanli-
ness, and conform to hygenic practices 
while on duty, to the extent necessary 
to prevent contamination of food prod-
ucts. 

(2) Wash and sanitize their hands 
thoroughly to prevent contamination 
by undesirable microorganisms before 
starting work, after each absence from 
the work station, and at any other 
time when the hands may have become 
soiled or contaminated. 

(3) Remove all insecure jewelry and, 
when food is being manipulated by 
hand, remove from hands any jewelry 
that cannot be adequately sanitized. 

(4) If gloves are used in food han-
dling, maintain them in an intact, 
clean, and sanitary condition. Such 
gloves shall be of an impermeable ma-
terial except where their usage would 
be inappropriate or incompatible with 
the work involved. 

(5) Wear hair nets, caps, masks, or 
other effective hair restraints. Other 

persons that may incidentally enter 
the processing areas shall comply with 
this requirement. 

(6) Not store clothing or other per-
sonal belongings, eat food, drink bev-
erages, chew gum, or use tobacco in 
any form in areas where food or food 
ingredients are exposed or in areas 
used for washing equipment or uten-
sils. 

(7) Take any other necessary pre-
cautions to prevent contamination of 
foods with microorganisms or foreign 
substances including, but not limited 
to perspiration, hair, cosmetics, to-
bacco, chemicals, and medicants. 

(c) Education and training. Personnel 
responsible for identifying sanitation 
failures or food contamination should 
have a background of education or ex-
perience, or a combination thereof, to 
provide a level of competency nec-
essary for production of clean whole-
some food. Food handlers and super-
visors should receive appropriate train-
ing in proper food-handling techniques 
and food-protection principles and 
should be cognizant of the danger of 
poor personal hygiene and unsanitary 
practices, and other vectors of con-
tamination. 

[36 FR 21041, Nov. 3, 1971] 

LABELING REQUIREMENTS 

§§ 260.200–260.201 [Reserved] 

PART 261—UNITED STATES 
STANDARDS FOR GRADES 

Sec. 
261.101 Standard description. 
261.102 Publication and removal of U.S. 

Grade Standards. 
261.103 Basis for determination of a U.S. 

Standard for Grades. 

AUTHORITY: 7 U.S.C. 1621–1630. 

SOURCE: 61 FR 9369, Mar. 8, 1996, unless oth-
erwise noted. 

§ 261.101 Standard description. 
A U.S. Standard for Grades author-

ized under this part is a standard for a 
fish or fishery product that has been 
developed and adopted by the vol-
untary seafood inspection program pur-
suant to the Agricultural Marketing 
Act of 1946 (7 U.S.C. 1621 et seq.) and 
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other authorities delegated to the U.S. 
Department of Commerce. 

§ 261.102 Publication and removal of 
U.S. Grade Standards. 

(a) The voluntary U.S. Standards for 
Grades adopted pursuant to this part 
shall be issued as Program policies and 
contained within the NMFS Fishery 
Products Inspection Manual. Compli-
ance with voluntary standards issued 
as Program policies within the manual 
shall satisfy the requirements of this 
part. Compliance with a voluntary 
standard issued as a Program policy 
does not relieve any party from the re-
sponsibility to comply with the provi-
sions of the Federal Food, Drug, and 
Cosmetic Act; or other Federal laws 
and regulations. 

(b) Notification of an application for 
a new grade standard shall be published 
in the FEDERAL REGISTER. If adopted, 
the grade standard shall be issued as a 
Program policy and contained in the 
NMFS Fishery Products Inspection 
Manual. 

(c) Recision and revision of a U.S. 
Standard for Grades will be made a 
Program policy amendment and con-
tained in the NMFS Fishery Products 
Inspection Manual. 

(d) The NMFS Fishery Products In-
spection Manual is available to inter-
ested parties. 

§ 261.103 Basis for determination of a 
U.S. Standard for Grades. 

(a) To address the inherently distinct 
and dissimilar attributes found in the 
fishery product groups, each standard 
for grades should have a different scope 
and product description, product forms, 
sample sizes, definition of defects, etc. 
The Secretary will make the final de-
termination regarding the content of a 
U.S. Standard for Grades. 

(b) A proposal for a new or revised 
U.S. grade standard may include the 
following: 

(1) Scope and product description, 
which describes the products that are 
eligible for grading using the standard 
(e.g., fish portion, fish fillet). 

(2) Product forms, which describe the 
types, styles and market forms covered 
by the standard (e.g., skin-off, tail-on, 
headless). 

(3) Grade and inspection marks, which 
describe the grades and inspection 
mark criteria for each grade category 
(e.g., Grade A ≤ 15 points). 

(4) Grade determination, which de-
scribes the means by which the grade is 
determined (i.e., the factors rated by 
score points and those that are not). 
Standards may contain defect grouping 
limiting rules that contain additional 
provisions that must be met. 

(5) Sampling, which describes the 
method of sampling and sample unit 
sizes (e.g., 10 portions, 8 ounces, etc.). 

(6) Procedures that describe the proc-
ess used to determine the product 
grade (e.g., label declarations, sensory 
evaluation). 

(7) Definitions of defects, which outline 
the defects associated with the prod-
ucts covered by the standard, defines 
them, and describes the method of 
counting or measuring the defects. 
This section may provide associated 
defect points or reference a defect table 
(e.g., bruises, blood spots, bones, black 
spots, coating defects, 1–inch squares, 
percent by weight, ratios). 

(8) Defect point assessment, which de-
scribes how to assess points and pro-
vides any special guidance that may be 
necessary to the particular standard 
(e.g., defect points for certain cat-
egories are added together and divided 
by the weight of the sample unit; the 
number of instances are counted to de-
termine if it is slight, moderate, or ex-
cessive defect). 

(9) Tolerances for lot certification, 
which provide the sections from Title 
50 CFR that regulate lot certification. 

(10) Hygiene, which specifies the sec-
tions of applicable Federal regulations 
regulating the safe, wholesome produc-
tion of food for human consumption. 

(11) Methods of analysis, which de-
scribe the methods of analysis that will 
be used in the evaluation of the prod-
ucts covered by the standard for grades 
(e.g., net weight, deglazing, 
debreading). 

(12) Defect table, which is the table of 
defects and associated points to be as-
sessed for each defect. 
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